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PLAN OF PRESENTATION

general information on consumer
protection system in Poland

competences of the Office of Competition
and Consumer Protection - the OCCP (two
types of proceedings)

unfair commercial practices

unfair terms in standard contract forms
(abusive clauses)
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Consumer protection in Poland

CONSUMER RIGHTS PROTECTION SYSTEM ON FINANCIAL MARKET
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Consumer protection in Poland C legal grounds

The Constitution of the Republic of Poland (Art. 76 Consumer protection)
Public authorities protect consumers, users and tenants against activities that threaten their
health, privacy and security as well as against unfair market practices.

l. Individual cases of consumers (main acts):

U Civil Code of the Republic of Poland
Law of the Republicof Polandchy O2 Yol G Ay 3 dzy ¥l ANJ O2YYS
Law of the Republicof Polanda hy . | Y1 Ay 3 €
[ 6 2F (KS wS Lluwshirbnke@nd &ifsurdn@ acliviyRk o h y
[ 6 2F ¢KS wSLzf A OfudddXét 2f I YR ahy Ay@S
Law of The Republic of Poland oOn trading in financial instrumentsé
Law of the Republicof Polandch Y O2 V & dzY SNJ ONB RA U €

U Law of the Republic of Poland 0On mortgage ONB R A § ¢
Supported by Financial Ombudsman, municipal consumer ombudsmen and district consumer
ombudsmen, consumer organisations, ADRs systems.

(G an-i e et ant i e

Il. Public interest (main acts):

Financial Ombudsman - Law of the Republic of Poland 0On complaint handling procedure by

FAYIF YOAL £ aSNWAOS LINRJARSNA I)/R CAY Ll YORALI
The OCCP (UOKiK) - Law of the Republicof Polandoh 'y / 2 YLISGAGA2Y | YR [
The PFSA (KNF) - Law of Republic of Poland 0On financial market supervision€
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Competences of the OCCP

— Central administration body

Act of 16 February 2007 in
Competition and Consumer
Protection

Office of Competition and

Consumer Protection

Antitrust and consumer
protection policy
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Consumer protection - main activities of the OCCP

Proceedings
concerning  practices
infringing  collective
consumer interests

Proceedings concerning
unfair terms in standard
contract forms

Taking partin legislative
Issuing reasoned opinions process 0 ensuring
In court proceedings effective  protection  of
consumer interests
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Consumer protection - main activities of the OCCP

Proceedings

: : Proceedings concerning
concerning  practices

unfair terms In standard

Infringing  collective
contract forms

consumer interests
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Proceedings concerning practices infringing
collective consumer interests - legal grounds

(Article 24 of the Act on Competition and Consumer Protection)
1. Practices infringing collective consumer interests shall be prohibited.

2. A practice infringing collective consumer interests shall mean any activity of
a trader which is unlawful, contrary to established customs, and detrimental
to consumer's interests, in particular:

1) distributing inaccurate, false or incomplete information;
2) unfair commercial practices or acts of unfair competition;

3) proposing financial services to consumers where such services do not
correspond to the needs of those consumers as determined on the basis of the
information available to the trader or proposing purchase of services in a
manner unsuitable for the nature of those services.
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UNFAIR COMMERCIAL PRACTICES (1)

The Act of 23 August 2007
on Combating Unfair Commercial Practices

Implementation of Directive 2005/29/EC of the
European Parliament and of the Council of 11 May 2005
concerning businegs-consumer commercial practices

In the internal market
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UNFAIR COMMERCIAL PRACTICES (2)

it is contrary to good customs

is considered an

unfair
commercial and significantly distorts, or may

practice distort, the economic behavior

whenever of the average consumer prior
to, during or after the

conclusion of a contract

A commercial
practice used
by a trader
two types of unfair commercial

practices
agressive practices

a black list of practices
prohibited under any conditions
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UNFAIR COMMERCIAL PRACTICES (3)

Art. 5 of the Act on Combating Unfair Commercial Practices

|\/| |S|ead | g wpractices which, in any way, cause, or may cause, an

average consumer to take a transactional decision,

pra ctices which he/she would not have otherwise taken

wdistributing false information

wdistributing true information in a potentially
misleading way

Exam | : wan action related to the introduction of a product on
nnples the market that may be misleading as regards the
products, trademarks, trade names or other markings
that distinguish the trader or his/her products

wand others
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UNFAIR COMMERCIAL PRACTICES (4)

Art. 4 of the Act on Combating Unfair Commercial Practices
1. A commercial practice used by a trader in relations with consumers shall be
unfair whenever it is contrary to good customs and significantly distorts, or may
distort, the economic behaviour of the average consumer prior to, during or after
the conclusion of a product contract.
2. In particular, a commercial practice shall be regarded as unfair whenever it is
misleading or aggressive (...).

Art. 5 of the Act on Combating Unfair Commercial Practices
1. A commercial practice shall be regarded as a misleading action if, in any way, it
causes, or may cause, an average consumer to take a transactinal decision, which
he/she would not have otherwise taken.
2. In particular, a misleading action may consist in:
1) distributing false information,
2) distributing true information in a potentially misleading way,

(..).
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Consumer protection - main activities of the OCCP

Proceedings

: : Proceedings concerning
concerning  practices

unfair terms In standard

Infringing  collective
contract forms

consumer interests
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Proceedings concerning unfair terms in standard
contract forms (abusive clauses) - legal grounds

(Article 23a of the Act on Competition and Consumer Protection)

Use in standard agreements with consumers of abusive clauses reffered to in
art. 385 (1) of the Civil Code is prohibited.

(Article 23b of the Act on Competition and Consumer Protection)

The President of the Office will issue a decision classifying a clause in a
standard agreement as abusive and prohibiting the use of that clause, if the
President of the Office finds the prohibition specified in Article 23a to have
been infringed. In decision, the President of the Office shall cite the wording
of the clause in a standard agreement which is classified as abusive.

New competence of the President of OCCP (from 16 April 2016).
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UNFAIR TERMS IN STANDARD CONTRACT
FORMS (ABUSIVE CLAUSES) (1)

Article. 385(1) 31. The provisions of the agreement concluded with the consumer not
individually negotiated shall not be binding, if they shaped KS  O2 V & dzY SNXQ A
obligations contrary to the requirement of good customs, grossly violating its interests
(unfair contract terms). This does not apply to the provisions defining the main provisions of
the contract, including the price or remuneration, if they have been formulated clearly.

2. Where a provision of the agreement in accordance with paragraph 1 is not binding on
the consumer, the parties are bound by the remaining part of the contract.

23. Not individually negotiated are those provisions of the agreement, the content of which
the consumer has not had a real impact. In particular, it refers to the provisions of the
agreement, taken from the standard contract forms agreement proposed to the consumer
by the trader.

24. The burden of proof that the provision has been agreed individually, lies with the party
invoking it.

The Civil Code
Implementation of Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contrac
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UNFAIR TERMS IN STANDARD CONTRACT
FORMS (ABUSIVE CLAUSES) (2)

(Article 385 (1) of the Civil Code)

Three conditions to recognise the provision as abusive:

not negotiated with the consumer individually )
shaﬁingl’l KS O2yadzySNXa Ndntdhakl a
to the requirement of good customs

significantly detrimental to consumer (grossly violating
consumer interests)

However, clauses setting forth the main obligations of the
parties (e.g. the price or remuneration) are always valid,
unless they have not been formulated in plain language.

Abusive clauses are not binding for consumers.
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UNFAIR TERMS IN STANDARD CONTRACT

FORMS (ABUSIVE CLAUSES - GREY LIST) (3)

(Art. 385(3) of the Civil Code gives 23 examples), e.g.:

they grant the trader the right to make binding
interpretation of the contract

they entitle the trader to change the contract
without an important reason indicated in contract

they deprive only the consumer of the right to
terminate or withdraw from the contract

provide for the trader right to increase the price or
remuneration after the conclusion of the contract
without granting the consumer the right to
withdraw from the contract
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UNFAIR TERMS IN STANDARD CONTRACT FORMS
(ABUSIVE CLAUSES - PREVIOUS PROCEEDINGS) (4)

Court of Competition and Consumer Protection decided whether a
given contract term is prohibited or not

court action was brought by:

any person to whom a contract containing such a clause had been
submitted

consumer organizations
consumer ombudsmen
the President of OCCP

entering abusive clauses in the register published on the OCCPQ a
website (after final judgement)

prohibition of applying the abusive clauses (biding only for the
trader against whom the action was brought)

o Po o I
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REGISTER OF ABUSIVE CLAUSES - PREVIOUS PROCEEDINGS (5)

LP DATA SYGNATURA SaD POWOD POZWANY POSTANOWIENIE NIEDOZWOLONE DATA BRANZA
WYROKU WPISU
B5g2 2014-02-02 XWI AmMC Sad Prezes Urzedu mBank SA  Posiadacz rachunku skiada dyspozycje zwrotu lub czesciowego zwrotu Srodkow w trybie i 2016-11- USEUGI
5306712 Okregowy w Ochrony W na zasadach wskazanych przez mBank. W szczegelnesci Pesiadacz rachunku skiada 2 BANKOWE
Warszawie- Konkurenciii Warszawie dyspozycie 2wrotu lub czesciowego 2wrotu srodkdow za posrednictwem mLinii.

Sad Cchrony Konsumentow  idawnisj
Konkurencji i Delegatura w BRE Bank

Konsumentéw Warszawie SA W
Warszawie)
65651 2014-02-02 XWIl AmC Sad Prezes Urzedu  mBank SA W przypadku niestosowania sig przez Pesiadacza rachunku do (L) inmyeh regulamincw 2016-11-  USEUGI
5306712 Okregowny w Ochrony W bankowych (), mBank ma prawo do 1 zablokowania dostgpu do rachunku mikE lokata 2. 2G BANKOWE
W arszawie- Konkurencii i ‘Warszawie  wypowiedzenia umowy L}

Sad Cchrony Konsumentow  idawnig]
Konkurencji i Delegatura w BRE Bank

Konsumentonw  \Warszawie SA w
Warszawie)
6550 2014-02-02 XWIl AmC Sad Prezes Urzedu  mBank SA () Zmiany wysckosci optat | prowiz)i uzaleznione sa w szczegolnosci od zmiany wanunkow 20016-11- USEUGI
5306/12 Okregowy w Qchrony W cenowych na rynku misdzybankowym, polityki finansowsj mBanku oraz poziomu 29 BAMKOWE
Warszawie- Konkurendcji i Warszawie  ponoszonych przez mBank kosztow obstugi operacii, w tym od majgeych wpbyw na.

Sad Cchromy Konsumentow  idawnis]
Konkurencji i Delegatura w BRE Bank

Konsumentow  \Warszawie SA w
\Warszanwie)
Bo70 2012-08-24 XWIl AmC Sad Marta BRE Bank mBank moze wypowiedziec Umowe rowniez w przypadku: 1] 2) zagroZenia terminowej 2015-06-  USEUGI
2600/11 Okregowy w Kasztelan, Spotka splaty Kredytu z powedu ztego stanu majatkowege Kredytobiorcy, 3) znacznego obnizenia 12 BANKOWE
Warszawie- Robert Akcyjnaz realnej wartosci zlozonego..
Sad Ochrony Sonwinski siedziba w
Konkurencji i ‘Warszawie
Konsumentow
Go6g 2012-08-24 XVl AMC Sad Marta BRE Bank |] dostarczania na Zadanie mBanku, lecz nie czescig] niz raz na 36 missiace aktualng 2015-06- USEUGI
260011 Okregowy w Kasztelan, Spotka wyceny nieruchomosci/ograniczonego prawa rEeczowego, o kterejym mowa w § 2, 12 BANKOWE
Warszawie- Robert Akcyjnaz ckreslajgcej wartosc rynkows nisruchomosci/ograniczonege prawa...
Sad Ochrony Sonwinski siedziba w
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REGISTER OF ABUSIVE CLAUSES - EXAMPLE (6)

CONDITIONS FOR CHANGING INTEREST RATE

o ¢ Koterest rate of mortgage credit may change during
the term of the contract in case of changing at least
one of the following financial parameters of money
and capital market:

A interbank deposit rates (WIBID/WIBOR),
A the profitability of treasury bond,
A interest rates set by National Bank of Poland

and to the extent resulting from changes in these
parameterse
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REGISTER OF ABUSIVE CLAUSES - EXAMPLE (7)
ECONOMIC CONSEQUENCES FOR CONSUMER

Court judgement:

on the basis of this provision CONSUMER IS NOT
ABLE TO EVALUATE the economic
consequences of the contract
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REGISTER OF ABUSIVE CLAUSES - EXAMPLE (8)
WHY UNFAIR?

too general

may raise doubts
when and how the

. Imprecise
Interest rate should B
be changed
PROVISION
gives possibility
uses too many of changing
parameters interest rate at
_ any moment
fails to give
clear proportion
and direction of
change
n Strengthening the National Bank of Belarus ;T;gg:;:;“r:gsd by
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REGISTER OF ABUSIVE CLAUSES - EXAMPLE (9)

MANNER OF CHANGING COMMISSION AND FEES

' he bank announces the current rate of
commission and fees by posting a tariff in the
branches of the bank and provides the tariff on the
request of the account holderé @

MR This project is funded by
o the European Union

K Strengthening the National Bank of Belarus

TWINNING

23




REGISTER OF ABUSIVE CLAUSES - EXAMPLE (10)

INDIVIDUAL NEGOTIATIONS

ol accept the terms of this Agreement, which were
individually negotiated (...)¢ @
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Thank you for your attention
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